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2 Barb. 420 ; Shepardv. Rhodes, 7 K.I. equities of the case were clearly with the 

472 ; Bates v. Watson, 1 Sneed 876 ; plaintiff, and one cannot regret that the 

Nash v. Russell, 5 Barb. 556 ; Watkins decision was in her favor. But the court 

v. Hahtead, 2 Sandf. 311 ; Allen x.Bry- have, as it seems to us, in laying down 

son (S. Ct. Iowa), 25 N. W. Rep. 820 ; the rule that the duty to perform a pos- 

Yelv. 41 b ; Mete. Contr. 178; 1 Chit, itive promise which is not contrary to law 

Contr. (11th Am. ed.) 52 ; 2 Bl. Com. or to public policy, or obtained by fraud, 

(Cooley's ed.) 445, note ; 1 Pars. Cont. imposition, undue influence or mistake, 

*434. is an obligation in morals, and, if so, 

Possibly upon the facts of the principal sufficient consideration for an express 

case the court was warranted in saying promise, gone farther than the English 

that it could not say as matter of law that or American authorities will support 

there was no evidence of a consideration, them; or to state our opinion more clearly, 

But upon the other hand there was, as it it seems to us that this doctrine can find 

seems to us, evidence tending to show no valid support in the common law. 
that the due-bill was a mere gratuity, M. D. Ewell. 

and it seems to us that the question was Chicago, 
properly one of fact for the jury. The 
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Where a state constitution provides that every white male citizen, who shall have 
resided in the state for a certain period preceding the election, shall have the right 
to vote, any registry law which requires previous registry of the citizen as a pre- 
requisite to the right to vote is unconstitutional and void. 

Such a law is not a rule of procedure, but a legislative condition attempted to be 
attached to the exercise of a constitutional right. 

This suit was brought to determine the constitutionality of the 
late act providing for the registration of voters. The constitution 
of Oregon, art. 2, sect. 2, provides : " In all elections not other- 
wise provided for by this constitution, every white male citizen of 
the United States of the age of twenty-one years and upwards who 
shall have resided in the state during the six months immediately 
preceding such election, and every white male of foreign birth of the 
age of twenty-one years and upwards who shall have resided in this 
state during the six months immediately preceding such election, 
and shall have declared his intention to become a citizen of the 
United States one year preceding such election, conformably to the 
laws of the United States on the subject of naturalization, shall be 
entitled to vote at all elections authorized by law." 
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The opinion of the court was delivered by 

Waldo, C. J. — The district-attorney for the fifth judicial dis- 
trict, as a sample of the workings of the law, explained how he 
could be deprived of his vote by the mere fact of necessary absence 
from Clackamas county during the period of registration in attend- 
ing to his official duties in other counties in his district. We find 
it unnecessary, however, to enter into an examination of the details 
of the act, for it is met at the threshold by a fatal objection. As 
we construe the constitution, every law which requires previous 
registry as a prerequisite to the right to vote is, ipso facto, void. 
The legislature would have the power by implication, had it not 
been expressly conferred, to prescribe the manner of regulating and 
conducting the elections ; but the right to vote itself has been 
placed beyond their interference or control. This fact seems to have 
been forgotten in framing the act. And how different, apparently, 
was the framers' conception of the important nature of the right 
from that of Lord Holt, nearly two hundred years ago, a judge 
who was never accused of being recreant to the liberties of Eng- 
lishmen, " that a right which a man has to give his vote at the 
election of a person to represent him in parliament, there to concur 
to the making of laws, which are to him his liberty and property, 
is a most transcendent thing and of a high nature :" Ashby v. 
White, 2 Ld. Raym. 953. If the attention were not permitted to 
wander beyond the act itself, the thought would hardly occur that 
the legislature was dealing with a right vested in the citizen by 
the constitution — a right of which " no department of the govern- 
ment, nor all of them combined," said the court in State v. Adams, 
2 Stew. 239, "have the power to divest an individual otherwise 
than is prescribed by the constitution." So in Brown v. Hummel, 
6 Penn. St. 86, Coulter, J., said : " The most important of all 
our franchises, the right of an elector and citizen, cannot, in a con- 
fined sense, be called property. It is not assets to pay debts, nor 
does it descend to the heir or administrator. Bat who does not feel 
its value, and who but would turn pale if he thought he could be 
deprived of it, without hearing or trial, by Act of Assembly?" 
Important, however, as the question may be, we approach its con- 
sideration without solicitude, other than an anxiety to understand 
and declare the law of the land. That inveterate argument, the 
gravity of declaring an act of the legislature unconstitutional, was 
urged as usual in such cases. If, however, a law be unconstitu- 
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tional, the gravity of not declaring it to be so is also worthy of 
consideration. Our constitutions are " written securities of liberty," 
as Chief Justice Ruffin has expressed it. That sound and able 
judge, Mr. Justice Campbell, of Michigan, well said, in Sears v. 
Cottrell, 5 Mich. 283, that " every unconstitutional law which is 
made to stand creates a permanent and deadly evil by overturning 
the only safeguards we have against public usurpation." The judi- 
ciary, as the guardians of the people's constitutional liberties, must 
in duty observe that vigilance against constitutional encroachment, 
which is said to be the price of liberty. The rules of law are be- 
yond the control of those who are merely to declare what the law is. 
In every case, the gravity consists in ascertaining what the law 
is. A text of the famous Littleton has come down to us in the year 
books (Year Book, 6th ed. 4, 8, pi. 18): Le ley est tout un engreind 
et meind — the law is all one in great things and small. The right 
to vote, under the Constitution, is a vested and constitutional right. 
" When I say a right is vested, I mean that he has the power to do 
certain actions, or to possess certain things, according to the law of 
the land." Chase, J., in Calder v. Bull, 3 Dall. 394. If the right 
be vested by the constitution, it denotes a right that cannot, under 
the constitution, be taken away : Rich v. Flanders, 39 N. H. 385 ; 
Eakin v. Raub, 12 S. & R. 360. It would seem that every case, 
from Oapen v. Foster, 12 Pick. 485, down, which has sustained 
against similar objections the constitutionality of a registry law 
which requires previous registry as a prerequisite to the right to 
vote, has taken it for granted that such laws were mere rules of pro- 
cedure. It was assumed in Oapen v. Foster, supra, that the right 
to make investigations into the qualifications of voters necessarily 
implies the right to compel the voter to furnish previous proof of 
his qualifications ; that such a law was but " a reasonable and conve- 
nient regulation of the mode of exercising the right of voting." It 
was placed on the same footing with a law which required the voter 
to offer his vote in writing. Now, voting viva voce, or by ballot, is 
a pure rule of procedure. So are laws regulating polling places, 
and the time for opening and closing the polls. He who takes 
a check to a bank to cash it must endorse it. He who pays 
money is entitled to a receipt. This is procedure. But if a con- 
tract be to pay money on a fixed day, a subsequent law requiring 
the payee to give ten days' notice of the time and place of pay- 
ment, or no obligation to pay shall arise, affects the substance of 
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the contract, and is void. It is conceived that laws are of like 
nature which require previous registry in order to vote. Where 
the right is secured by the constitution, such laws, having merely a 
legislative sanction, are void. The true view of this question seems 
to be that stated in State v. Baker, 38 Wis. 86, that where registry 
is required as a prerequisite to the right to vote, such registry is a 
condition precedent to the right itself, and therefore a rule of sub- 
stantive law. This principle was subsequently practically applied 
in Dells v. Kennedy, 49 Wis. 555, in which a registry law of Wis- 
consin was held to be void. It results as follows : A right has been 
defined by Mr. Justice Holmes to be the legal consequence which 
attaches to certain facts : The Common Law 214. Every fact which 
forms one of the group of facts, of which the right is the legal con- 
sequence, appertains to the substance of the right. 

The right to vote under the constitution may be defined to be a 
vested right in prcesenti, to be exercised in futuro on a fixed day. 
When that day arrives and the right is to be exercised, every fact 
essential to the existence of the right is a substantive fact. Pre- 
vious registry in order to vote is precisely such a fact. It is a con- 
dition precedent which must be performed, or when the day arrives 
no right will exist. Procedure ex vi termini appertains to the mode 
of enjoyment or enforcement of a right. No rule of procedure can 
operate anterior to the time when the right is to be enjoyed or 
enforced. It cannot have effect to determine a right before the right 
accrues. The distinction, therefore, sought to be drawn on this 
subject between what constitutes a qualification and what in contra- 
distinction is called a mode of proof of qualification, is unsubstan- 
tial. We may say of the attempted distinction in words of a chief 
justice in England centuries ago : " Therefore, we must take off 
this veil and cover of words which make a show of something and 
in truth are nothing." " Every definition of the qualification of 
voters," said Mr. Drake, the author of the Law of Attachment, 
arguing in Blair v. Bidgely, 41 Mo. 163, " is but a statement of 
the terms on which men may vote ; and in every instance, such defi- 
nitions refer to what a party has done as well as to what he is. 
They say to the voter : ' If you have done certain things you can 
vote.' " He who does not register is not qualified to vote, and hence 
is not a qualified elector — a phrase that is used five times in the 
constitution to signify those who are entitled to go to the polls on 
election day and legally vote. See Byrne v. State, 12 Wis. 524 ; 
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Sanford v. Prentice, 28 Id. 363. But under this act, he who goes 
to the polls on election day, possessing every constitutional qualifi- 
cation, may find that the legislature has stepped in between him 
and the constitution. He finds his vote denied because he has not 
done something which the legislature has required him to do. He 
discovers that he is not a qualified elector, and yet he is told that 
his omission to do the act which had effect to disqualify him is not 
itself a disqualification. Or if he had performed the act, that his 
performance does not constitute a qualification. This will not square 
with the logic of facts. The distinction is between what is substantive 
and what is modal. He who has a right to do something to-morrow 
can never be secure of his right before to-morrow comes. If this 
can result, then the constitution does not mean what it says. Me- 
Caffarty v. Gruyer, 59 Penn. St. Ill, very aptly says : " Can the 
legislature then take away from an elector his right to vote while 
he possesses all the qualifications required by the constitution ? 
This is the question now before us. When the citizen goes to the 
polls on election day with the constitution in his hand and presents 
it as giving him a right to vote, can he be told, ' true, you have every 
qualification that instrument requires ; it declares you entitled to 
the right of an elector, but an Act of Assembly forbids your vote, 
and therefore it cannot be received.' If so, the legislature is supe- 
rior to the organic law of the state ; and the legislature, instead of 
being controlled by it, may mould the constitution at their pleasure. 
Such is not the law." And so must we say in this case. Where 
a constitution provides, as does that of New York, " that laws shall 
be made for ascertaining by proper proofs the citizens who shall be 
entitled to the right of suffrage," the power to pass a registry law 
seems fully implied. See U. S. v. Quinn, 8 Blatchf. 59. The case 
of State v. Butts, 31 Kans. 554, was grounded on a like constitu- 
tional clause. The difference between those cases and the present 
is the difference between a case where a power has been conferred 
and a case where it has not. So, on the other hand, a question can 
never arise under a constitution like that of Texas, which has de- 
clared in unequivocal terms, that " no law shall ever be enacted 
requiring a registration of the voters of this state." See U. S. v. 
Slater, 4 Woods 358. The right of the plaintiff to maintain this 
suit is set at rest by the decision of this court in Carman v. 
Woodruff, 10 Oregon 133. The opinion cites, with many other 
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cases, Page v. Allen, 58 Penn. St. 338, which presented this very 
case. 

Injunction granted. 
Thayer, J., dissented. 



" In all cases where the constitution has 
conferred a political right or privilege, 
and where the constitution has not par- 
ticularly designated the manner in which 
that right is to be exercised, it is clearly 
within the just and constitutional limits 
of the legislative power to adopt any rea- 
sonable and uniform regulations in regard 
to the time and mode of exercising that 
right, which are designed to secure and 
facilitate the exercise of such right in a 
prompt and convenient manner. Such 
a construction would afford no warrant 
for such an exercise of legislative power, 
as under the pretence and color of regu- 
lating should subvert or injuriously re- 
strain the right itself. * * * 

" The constitution, by carefully pre- 
scribing the qualifications of voters, 
necessarily requires that an examination 
of the claim of persons to vote on the 
ground of possessing these qualifications 
must at some time be had by those who 
are to decide on them. * * * 

' ' If then the constitution has made no 
provision in regard to the time, place 
and manner in which such examination 
shall be had, and yet such examination 
is necessarily incident to the actual en- 
joyment and exercise of the right of vot- 
ing, it constitutes one of those subjects, 
respecting the mode of exercising the 
right, in relation to which it is competent 
to the legislature to make suitable and 
reasonable regulation not calculated to 
defeat or impair the right of voting, but 
rather to facilitate and secure the exer- 
cise of that right:" Shaw, C. J., in 
Capen v. Foster, 12 Pick. 485 ; s. c. 23 
Am. Dec. 632 ; State v. Lean, 9 Wis. 
279. 

The necessity for some provision to 
ascertain who are qualified voters, and 
the propriety of a registry law of some 
nature for this purpose, seem to have been 

Vol. XXXIV.— 81 



recognised in all the reported cases, un- 
less the principal case is to be regarded 
as an exception. 

"The object of all registry laws," 
says Taylok, J., " is to ascertain, before 
the election day, who are the qualified 
electors in each election district, and to 
do away with the necessity, as far as pos- 
sible, of investigating as to the qualifi- 
cations of electors on the day of election, 
and to prevent fraudulent voting by giv- 
ing publicity beforehand to the names 
of all persons who claim the right to vote 
at the coming election. * * * 

" Experience has demonstrated that 
registry laws are necessary to insure a 
fair and honest vote in all large cities, 
and such laws have been enacted and 
enforced in such cities in very many of 
the states of the Union for many years. 
In order to preserve even a pretence of 
purity in elections in the large centres of 
population, it is necessary that evidence 
of this right of the electors to vote should 
be produced before the day of election 
in order to enable the real electors to 
vote on that day ; and it would be highly 
inconvenient, if not impossible, to make 
the necessary investigations on that day. 
Registration is in fact nothing more than 
a method of taking evidence beforehand 
of the right of the elector to vote on the 
day of election:" Dells v. Kennedy, 49 
Wis. 555 ; s. o. 35 Am. Rep. 786 ; Peo- 
ple v. Hoffman, 5 N. E. Rep. 596. 

It is generally conceded that a reg- 
istry law which attempts to add to the 
prescribed constitutional qualifications 
for electors, by increasing the required 
time of residence or limiting the pre- 
scribed district wherein the elector may 
vote, or providing for payment of a spe- 
cial tax as a prerequisite, or which makes 
race or class distinctions, is unconstitu- 
tional and void : Page v. Allen, 58 Penn. 
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St. 338 ; State v. Williams, 5 Wis. 308 ; 
Monroe v. Collins, 1 7 Ohio St. 665 ; U. 
S. v. Slater, 4 Woods 358 ; but see 
Davis v. School District, 44 N. H. 398. 

About the constitutionality of registry 
laws which require the elector who has 
not registered before the day of election 
to make oath to his qualifications, of the 
reasons for his failure to register and to 
supplement such evidence by that of duly 
registered election, there can be no rea- 
sonable doubt: State v. Hilmantel, 21 
Wis. 566 ; Edmonds v. Banbury, 28 la. 
267 ; s. 0. 4 Am. Rep. 177 ; State v. 
Baker, 38 Wis. 71 ; In re Election of 
McDonough, 105 Penn. St. 490 ; Hyde 
v. Brush, 34 Conn. 454. 

" There can be no question that the 
legislature may provide all reasonable 
safeguards to preserve the ballot box 
from fraud, and to maintain the purity 
of our elections, and as the wisdom of 
our laws, the fair and impartial admin- 
istration of justice, depend upon the offi- 
cers chosen by the people and even the 
perpetuity of our present form of gov- 
ernment can only be maintained by pre- 
serving our elections free from fraud and 
corruption, all reasonable requirements, 
for the purpose not calculated to abridge 
the elective franchise, are within the scope 
of legislative power. That the affidavit 
of the elector and the oath of the house- 
holder is a reasonable requirement would 
seem to be clear in all cases when the 
elector's name does not appear upon the 
registry. It in nowise abridges his right 
to vote if entitled to the privilege:" 
Byler v. Asher, 47 111. 101. 

Whether a law is valid which makes 
registration before the day of election 
absolutely necessary to vote, and pro- 
vides no way for the elector to prove bis 
qualifications at the polls, is a much 
vexed question. The courts of Wiscon- 
sin, Ohio and Oregon, supra, have de- 
clared such laws void. 

In Daggett v. Hudson, 3 N. E. Ecp. 
(Ohio) 538, it is said : " The necessary 
absence of a voter on the seven days pro- 



vided by statute for registration, either 
by sickness, business, imprisonment or 
other lawful reason, absolutely forfeits 
for the time being his constitutional right 
of suffrage. He cannot anticipate ex- 
pected absence and register at an earlier 
period. He cannot prove his right by 
the affidavit of others, and excuse his 
personal appearance at the place of reg- 
istration. He cannot, on the day of 
election or within five days prior thereto, 
by any proof of constitutional qualifica- 
tion, supply the want of former registra- 
tion. A foreigner who has taken out his 
first papers and made his necessary de- 
claration to become a citizen, and whose 
right to full citizenship and the elective 
franchise will ripen during the five days 
before or on the day of election, cannot 
secure registration or the right to vote be- 
cause he cannot prove in advance that the 
action of the court will naturalize him." 

In Dells v. Kennedy, 49 Wis. 555, the 
court use much the same argument and 
add: "That vice is that the law dis- 
franchises a constitutionally qualified 
elector without his default or negligence, 
and makes no exception in his favor, 
and provides no method, chance or op- 
portunity for him to make proof of his 
qualifications on the day of election, the 
only time perhaps when he could possibly 
do so." 

On the other hand the courts of New 
York, Massachusetts, Illinois, Michigan 
and Kansas, have decided in favor of 
the constitutionality of laws requiring 
previous registration as an absolute pre- 
requisite to voting. 

In People v. Hoffman, 5 N. E. Rep. 
596 (111.), the court says : " What evi- 
dence shall be required to establish a 
voter's qualifications and how that evi- 
dence shall be presented to a body acting 
upon it as a matter of discretion with 
the legislature. * * * If cases can be 
supposed where the three weeks' require- 
ment will deprive qualified electors of 
the privilege of depositing their votes, 
cases can also be supposed where one 
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day's requirement will work the same 
result. This mode of reasoning, carried 
out to its logical sequence, will make any 
kind of registry law unconstitutional ; 
for it would he a physical impossibility 
for the judges of the election to receive 
the votes and make up the register at the 
same time and on the same day. If the 
legislature has the power to direct the 
registry to be completed before election 
day, and if in its wisdom and under a 
sense of its responsibility to the people, 
it has said that three weeks before elec- 
tion is a reasonable date for the comple- 
tion of the registry, shall this court sub- 
stitute its judgment for that of the law- 
making power, and say a shorter time 
would have been more reasonable 1 
* * * If closing the registry lists three 
weeks before election may deprive a few 
persons becoming qualified during that 
period of the privilege of casting their 
ballots, keeping it open to a later day, 
may admit to the polls hundreds of per- 
sons who should Dever have been allowed 
to vote." 

So in State v. Butts, 31 Kans. 537, 
Bee wee, J., said: "It is true isolated 
instances may occur where a party through 
absence or sickness is unable to register 
and so loses his vote, but the same result 
may follow where any failure to produce 
the required evidence occurs. It is a 
mistake to suppose that there is any spe- 
cial virtue in the mere day of election. 
If the legislature has the right to require 
proof of a man's qualification, it has a 
right to say when such proof shall be fur- 
nished and before what tribunal ; and 
unless this power is abused the courts 
may not interfere." It may be remarked 
that the constitutional provisions referred 
to in the principal case gives no authority 
to the legislatures of New York and 
Kansas to add to the qualifications of 
electors, but simply to determine who are 
qualified, a power necessarily implied 
where not expressed : U. S. v. Quinn, 8 
Blatchf. 48. See, also, Capen v. Foster, 
12 Pick. 485 ; People v. Kopplekom, 16 
Mich. 342 ; People v. Wilson, 62 N. Y. 



186 ; Ensworth v. Albin, 46 Mo. 450 ; 
Keenan v. Cook, 1 2 R. I. 52 ; People v. 
Laine, 33 Cal. 55 ; Webster V. Byrnes, 
34 Id. 273 ; C. fr N., N. G. Rd. v. Com- 
missioners, 72 N. C. 486 ; Cooley Const. 
Lim. 757 ; McCrary on Elections 47. 

We cannot but regard the latter doc- 
trine as supported by the great weight 
of authority, and a system of registration 
requiring proof of the elector's qualifica- 
tions before election day, as a reasonable 
regulation, since in many cities it is a ne- 
cessity if the spirit of a constitution 
designed to protect free and equal elec- 
tions, is to be observed. 

A registry law is not unconstitutional, 
which may operate to require greater 
proofs of the elector's qualifications in 
one locality than in another : Patterson 
v. Barlow, 60 Perm. St. 54 ; State v. 
Butts, 31 Kans. 537 ; People v. Hoffman, 
5 N. E. Rep. 596. 

For discussion of registry laws, touch- 
ing upon the political opinions of election 
officers, see People v. Hoffman, supra ; 
Atty-Gen. v. Detroit, 24 N. W. Rep. 
887. 

Where a registry law requires regis- 
tration as a prerequisite to voting, a 
failure to make such registry will make 
the election void : Perry v. Whitaker, 1 1 
N. C. 475; People v. Kopplekom, 16 
Mich. 342 ; Zeiler v. Chapman, 54 Mo. 
502; Nefzger v. D. fr St. P. Rd., 36 
la. 642 ; State v. Stump/, 23 Wis. 630; 
People v. Laine, 33 Cal. 55. But mere 
irregularities in the registry will not in- 
validate the election : Atty.-Gen. v. Ely, 
4 Wis. 420; State v. Elu-ood, 12 Id. 
551 ; State v. Baker, 38 Id. 71 ; Barnes 
v. Supervisors, 51 Miss. 305 ; Newsom 
v. Earnhart, 86 N. C. 391 ; People v. 
Wilson, 62 N. Y. 186 ; Brightly Lead. 
Elect. Cas. 448 n. 

As to the legality of a vote cast by a 
qualified but unregistered voter, see Dale 
v. Irwin, 78 111. 170 ; Clark v. Robinson, 
88 Id. 498; Kuykendall v. Barker, 89 
Id. 126; State v. Ililmantel, 21 Wis. 
566. Chahles A. Bobbins. 

Lincoln, Neb. 



